mEmes Z & AT

(= A
1. A M. o29| SHo|FTA oA
II. 3oixRRossel o2 Fuhs 52 L a5
1. W= oA SHIFTA HAAY 2. 1= o]gPHE 2 PHZAAY FaU&
2 o) el 4448 =9 3 RUIFTA BREAS2A <l93e]
3. SUIFTASH v|5 SRzt ¢ V. Z 2
1.4 & A% W4 A5z we} o] @44
Foate FUHoz oty 9

200629 @A AAAE olF o WA AAES gEsof Ik wEM i

SFEFTANS 3 ARAAE 2 SiEE A
e =Ee oo a7, FM|FTAZ} v)= o] FH 3

e
Wi ) 2 25 welshth @4 o, 2elm Mo ojgs) ody
o 07419 A% BART 6309 A¥  SAel W FRA AR B,
& AH, A4 F dfe nEEAd  oe F AR olRR hrel Az 2
w 9% % 9)

H Bas @ BAEel B4 g AAE SFTAZL WS e o

& AdAch ey SHFTAZE was  E| HA A9E s Aot F A

« SSEAR FTARASRS 713 o] 2& B9 /1Al Adjou, 42e 3442 21
ssht Faa



@A 2008-8

o

Jukel o] WA E T SHFTA N
oM “FFTAE ol ‘ZoFo]
AR wsezl S YH A (Executive
Agreement)' d Holth. ARl 1HE T
2 29 FWFTAE =3 HE=%59 o
T TuY sea9s AYAN v=
o] PAFAHL A EH vl HHA
A7b efmjsiAY 1oskglel It
e ubE SU|FTA IS M = “3
PFTA HlF& 9l v=xolA= st
HES AAsE A9 w43 das 7
A Eeh AR et Fds T oF
Wk ollgl & 3719 AUl E

e

foF et TAlolaL, A3l

|\

it

HoHu oA 2 o ot X

rE @ o N

4 H o
TE‘EFO
N i
o e rlF
N
mu&%
oo b W —
o, Eﬁ%;@
2 = K
T

oy N ome nE o
0o o Qb
ki Mo o = 1o
Mo M 1 M 2 ©° &

pouy
o
+
=
=
x
oh
o,
=
%0
-,
—n
§¢ 1o

A& Zest ok B3, nEe oldy
gol iyl FAFA A=
TTE AYE & vh § el e A
gk siAo] AgHEoof & Ao A7

WA= SHFTAZE A2 Swof

A s Ao ol o] PHAE 7
A HaL -el7E Elstal AAsor &
AFEe o917 ARelth vse] ¥
A e FE8 olds=AE A4
a2 @de & ote AwE T8
sith. FAe & dlwas ol
e Ll = o T e e B S A
AL olgo] Wzt Zlol7] miLolth
£, A S ol Ee] FAH
uH, v 93 2y vEE d4RY
AFE FF UM T Hesls A
Ao offrhs AHolA felolAl HhEA]
Lag ARFEo] v= FAFI} v= o3

of A|&3sl= ©] 3" & (implementation bill)
3 PAHZAAE(SAA;  statement  of
administrative action)ol] Z¥E %% =
wgo] Padt Ao|u}

e 2 Aol A= FH|FTAS v
= Tl 59 9 ol e 9 F
7HA] Abgrel el AlstAl HES) B

% s,

. BelAkged g w3
A 59

SETAZE vl= sffd oz ofwl W

1) olalqd, “WIFFo] EAZA SHFTA”, 3 FTA 9K A 20 S FTAE $29 »g7}t
obgdytl, SHFTAAAH &5 25 A7 A4 9L (F)EAMEH 4, p23
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3) Vienna Convention on the Law of Treaties, done at Vienna, 23 May 1969, 1155UNTS 331,
8 International Legal Materials 679; H]S uw|=ro] o}z H]alv}g] kel 719)8kA] A vt &
Fore Quksow s IATEPORA wo] glrk o] wAHS Asfold).

4) Ibid, Article 2.1

“(a) “treaty” means an international agreement concluded between States in written form
and governed by international law, whether embodied in a single instrument or in
two or more related instruments and whatever its particular designation”

5) U.S. Constitution Article II, Section 2, Clause 2
“[The President] shall have Power, by and with the Advice and Consent of the Senate,
to make Treaties, provided two thirds of the Senators present concur..” (“lE=-& A

F499 2/30149] Bl o5 2ok

Add A& 7Ht)

119



HEa v A

AL

&

)

(treaty)

E

(M

1

°
pul

ol iu

ESE S E T

[

z 7

@7(

S

1

s

HFTA

1

°
pul

@pgikE 2008-8
EERICEE:

SL

dFuprET®E TREES DTS PEYNT
—_— —_— ~r inze) ~r —_— f
W %/w__ ~ o) o WQ = o Wo ol MM Jo.u T W JJ o :. uOT_ %.u T
mﬁbtﬁmﬂﬂeﬂo@r%ﬂo %ﬂx%%@ﬁﬂaﬂ% Lok_.ml.
e ~ m,l_.«m._ Br ”_nlmo = B° ‘ﬁla N~ L )0 B o <0 o) Fo o7 Nd —
R L [ Y X oo N Voo T oz Mo X - o
FOEL OF 9N 7T o B % H Tow oy m R O
o= N = —_~ o oo X Dy
on oF Mo f O W o 3 A N 2o I g5
of- S o e s B = X s Eom 2
= ) A T m o o) X X D o= o EE o 2B = X
.HT_ o] N 0 ‘m;l — ﬂ_rﬁ .HL mmuu k) ) o) X 0 ;Ir_ﬂ._
o "D o Il ooy T T o} o X o NO® D o ) 2
= W g o oor Bo) F o g ©® ownn,d;.7]meﬂw%
ST IS O B N N T 2 = M
w B Mg g g g W ERE g b
el S < op w M TE o B b=
B 1| A o | - EF L = o) 2 e o N
M AW LR G T e EE e EUE eﬂw ﬁ FE )|
0 _ _ ! 3 TR = O <X = n T
R T wExEL T N ww g KXY L F b
o o T WAFE W R TR B W g ! o ™ 5 o
K W e B R R o WR T oo BN 8 oo T W o BT R
M E 2 EEENNTRAT AR T AR W
Wﬂﬂwmﬁnﬂoﬁ,%aaé%,aoﬂwuf%o_.
T . B E o o® _ w o2 T oMo T B _ T
EL £ BT S g F 2 ' W om B X = o) N
of KK og o 8§84 2 _ ®g oo | L
ol SN M o = § % R T 5 T E o o
o <t m © IO v o - AT o 2 K
ol 2 o o dl o Wu ol % ﬁ: = "o [ S M o
—_ [N X! ! —_ — B
o Tonliel GRITTAET E s o
- ‘.I_,.AI T =H a o ~X © = = E.E ~] = ‘Mﬂ H um _~ o OM
R0 hArﬁ = - 8" = T Ly er_ I = [ oF X
o oy O T | oy — =
e SR L e Bt n ST o F e
_AO ‘ul on — o 9 = EO o) EO X = o~ [ze)
= T o2y Ok B B o CR ) <R
0 KO To — A R ST B = <0 o
g T o - %o o 2 X0 xR o o = ol T o R B
s ER T Mms 0BT R g e,
il - o = < Bo
K ® ﬂsﬂ%M%m.mwaBogeﬂd%%aﬁ@amoaoﬂr
. TEBEIREE S T mge g R BB
~ Tor R O™ & 8 E or o R A B oF W R IR R
T T T FERN B R MWAEHAT TR

Text(4th ed., West Group, 2002), p.92

6) J. Jackson, Legal Problems of International Economic Relations: Cases, Materials and
7) Supra note 5

8) See Missouri v. Holland, 252 U.S. 416, 40 S.Ct. 382, 64 L.Ed. 641 (1920)
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9) Chandler P. Anderson, The Extent and Limitation of the Treaty-Making Power Under
the Constitution, 1 American Journal of International Law 636, 648 (1907)

10) Steve Charnovitz, Using Framework Statutes to Fucilitate U.S. Treaty Making, 98
American Journal of International Law 696 (2004)
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11) Am. Ins. Ass'n v. Garamendi, 539 U.S. 396 (2003)
12) United States v. Curtiss-Wright Export Corp., Supreme Court of the United States, 299

U.S. 304, 57 S.Ct. 216, 81 L.Ed. 255 (1936)

13) “The President is the sole organ of the nation in its external relations, and its sole
representative with foreign nations.” Annals. 6th Cong., col. 613(March 7, 1800)
14) United States v. Bellmont, 301 US. 324, 57 S.Ct. 758, 81 LEd. 1134 (1937); United

States v. Pink, 315 U.S. 203 (1942)

15) Youngstwon Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 72 S.Ct. 863, at 870-871 (1952)
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17) American Law Institute, Restatement (Third) of the Foreign Relations Law of the

United States §303 (1987)
18) U.S. Constitution Article I, Section 8

“The Congress shall have Power [...] To regulate Commerce with foreign Nations, and
among the several States, and with the Indian Tribes”
19) John E. Nowak & Ronald D. Rotunda, Constitutional Law 150-154 (6th ed. 2000)
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(2) XM (theory of treaty
exclusivity)

20) The 1945 Act (renewal), The Trade Act of 1974, The Trade Agreement Act of 1979,
The Omnibus Trade and Competitiveness Act of 1988, The Bipartisan Trade Promotion

Authority Act of 2001

21) United States v. Robel, 389 U.S. 258, 272-73, 83 S.Ct. 419, 428, 19 L.Ed.2d 508(1967)

22) AN &

23) Louis Henkin, Foreign Affairs and the United States Constitution(2d ed. 1996), p.217
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24) Laurence H. Tribe, Tuking Text and Structure Seriously: Reflections on Free-Form
Method in Constitutional Interpretation, 108 Harvard Law Review 1221 (1995)
5) John C. Yoo, Laws as Treaties?: The Constitutionality of Congressional-Executive

Agreements, 99 Mich. L. Rev. 757 (2001)

26) American Law, Institute, Restatement(Third) of the Foreign Relations Law of the

United States §303 (1987):

“The prevailing view is that the Congressional-Executive

agreement can be used as an alternative to the treaty method in every instance.”

27) United States v. Bellmont, 301 U.S. 324, 57 S.Ct. 758, 81 L.Ed. 1134(1937)

28) Made in USA Found v. United States, 56 F. Supp.2d 1226 (1999), vacated, 242 F.3d
1300, 131920, cert. denied, 534 U.S. 1039(2001)
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31) John H. Jackson, The Effect of Treaties in Domestic Law in the United States, in the
Jurisprudence of GATT & the WTO 297 (2000)
32) Foster v. Neilson, 27 US. (2 Pet.) 253 (1829)

33) Vg QdaiolA fleden], dwe wAMe) FuUH weldl dal oldEd 4%

Ast= = 7kelth
34) U.S. Constitution Article VI, Clause 2

o

“This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the authority
of the United States, shall be the supreme Law of the land; and the Judges in every
State shall be bound thereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding”(“e] 3%, T o] Y Adste] AAA n|gEo |
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36) Sei Fujii v. State of California, 38 Cal.2d 718, 242 P.2d 617(1952)
37) U.S. Constitution Article I, Section 9

38) 109 Cong. Rec. 1926(1963)

39) American Law Institute, Restatement(Third), §111 cmt. h.

40)

2062 (1993)

Uruguay Round Agreements Act, sec. 102; Pub. L. No. 103-182, § 102, 107 Stat. 2057,

“(1) United States law to prevail in conflict - No provision of any of the Uruguay
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42) Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 2 L.Ed. 208(1804)
43) Carlos Manuel Vazquez, The Four Doctrines of Self-Executing Treaties, 89 American
Journal of International Law 695, 722-23(1995)
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44) Vienna Convention on the Law of Treaty, Article 27 (internal law and observance of

treaties):

“A party may not invoke the provisions of its internal law as justification for its
failure to perform a treaty. This rule is without prejudice to article 46.”

45) Carlos Manuel Vazquez(1995), at 696
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46) VCLT, Article 26(“Pacta sunt servanda”)

wet vlee 2oF GAlm oA 5 g
AFERS Al A3 Al(in good faith) ©]3)
gk o] % (binding)E Ft} &3k $H|FTA
1.3x2402 AAqtA o] FAHF-(regional

level of government)ol= #-&= I

T2 RrE #33 %X (all necessary
measures)E Stohal st Qv wh
A vl=2 PJAY A 5] = =

We Bl AAHES AgAok & 9

He 974
8% 957 ek

R, TEeke] FEAR oM E qt
e B H=o] o]gHENAN FAHA
o] B¥& Adet das AT = 2
t}. UREA o3 Section 1025 ¢z &
o]B 7z}, o]gHE Section 102(a)> URH
2 Hlmol viAH = Aol A
ow gHo] glom ofPHER PA|H<I
Aol fle A Hl= 7S S A
Hokh= 9ol glvkal star Qlvk Eg
Section 102N+ FHY A=
UREA Suldth= o= Fastd

T e sk k)
B

47 % A

O

“Every treaty in force is binding upon the parties to it and must be performed by them

in good faith.”

47) Korea-U.S. Free Trade Agreement, Article 1.3 (Extent of Obligations)
“The Parties shall ensure that all necessary measures are taken in order to give effect
to the provisions of this Agreement, including their observance, except as otherwise
provided in this Agreement, by regional levels of government.”
48) The Uruguay Round Agreements Act, Section 102
“(a) Relationship of Agreements to United States Law
(1) United States law to prevail in conflict — No provision of any of the
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Uruguay Round Agreements, nor the application of any such provision to
any person or circumstances, that is inconsistent with any law of the

United States shall have effect.

(2) Construction — Nothing in this Act shall be construed -
(A) to amend or modify any law of the United States, including any law

relating to -

(1) the protection of human, animal, or plant life or health,
(ii) the protection of the environment, or

(iii) worker safety, or

(B to limit any authority conferred under any law of the United States,
including section 301 of the Trade Act of 1974, unless specifically provided

for in this Act

(b) Relationship of Agreements to State Law

[.]
(2) Legal Challenge
(A) In General

- No State law, or the application of such a State law, may be

declared invalid as to any person or circumstance on the ground that the
provision or application is inconsistent with any of the Uruguay Round
Agreements, except in an action brought by the United States for the
purpose of declaring such law or application invalid”

49) Supra note 31
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51) Missouri v. Holland, 252 U.S. 416, 40 S.Ct. 382, 64 L.Ed. 641(1920)

50) Supra note 39
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52) J. Jackson, supra note 3, at 242

53) General Agreement on Tariffs and Trade, Article XXIV:12
“12. Each contracting party shall take such reasonable measures as may be available to
it to ensure observance of the provisions of this Agreement by the regional and local
governments and authorities within its territory.”
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54) A letter to the Hawaii Territorial Supreme Court, signed by the then State Department
Legal Advisor, Herman Phleger
55) Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003)

) oyl & HAL 542 %‘?}«17:‘01 AA gt v o, WS s oA dlsH®
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57) CRS Report RS22154, WTO Decisions and Their Effect in US. Law, by Jeanne J.
Grimmett, updated January 30, 2007
58) Supra note 36
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1. FA=EZIAHSHTrade Promotion
Authority)

FHIFTAE 939w AZF Aok =,

juy

sl olFHEN T 93] FoE W A
25 AAA Ak 5 AxlE 2002 795
1A (Bipartisan Trade Promotion
Authority Act of 2002)0 AFA|3] 7F74 = ]
A= vl olF Qofel BW k53 k60

WA, FASKAATHTPA)S A L&A
old], TPAE Section 2103(b)(1)(C)6D 9]
oA 200671 &= AFE A5 200771

60) Committee on Ways and Means, U.S. House of Representatives, Overview and
Compliation of U.S. Trade Stattutes (2005 edition), at 258
61) Bipartisan Trade Promotion Authority Act of 2002, section 2103(Trade Promotion

Authority)

“(b) Agreements Regarding Tariff and Nontariff Barriers

(1) In general

(C) The President may enter into a trade agreement under this paragraph

before
(1) July 1, 2005; or
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(i) July 1, 2007, if trade authorities procedures are extended under
subsection (c)”
62) Ibid, section 2105 (Implementation of Trade Agreements)
“(a) In General
(1) Notification and Submission - Any agreement entered into under section 2103(b)
shall enter into force with respect to the United States if (and only if) -

(A) the President, at least 90 calendar days before the day on which the
President enters into the trade agreement, notifies the House of
Representatives and the Senate of the President’s intention to enter into
the agreement, and promptly thereafter publishes notice of such intention
in the Federal Register;

(B) within 60 days after entering into the agreement, the President submits to
the Congress a description of those changes to existing laws that the
President considers would be required in order to bring the United States
into compliance with the agreement;

(C) after entering into the agreement, the President submits to the Congress,
on a day on which both Houses of Congress are in session, a copy of the
final legal text of the agreement, together with -

() a draft of an implementing bill described in section 2103(b)(3);
(i) a statement of any administrative action proposed to implement the trade
agreement; and
(ii1) the supporting information described in paragraph (2); and
(D) the implementing bill is enacted into law
63) Ibid.
64) Ibid.
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“(3) Bills qualifying for trade authorities procedures
(B) The provisions referred to in subparagraph (A) are -

(i) a provision approving a trade agreement entered into under this subsection
and approving the statement of administrative action, if any, proposed to
implement such trade agreement; and,

(1) if changes in existing laws or new statutory authority are required to
implement such trade agreement or agreements, provisions, necessary or
appropriate to implement such trade agreement or agreements, either
repealing or amending existing laws or providing new statutory authority.”
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66) Supra note 60

TFAs7] s 1979 TS AH(Trade
Agreement Act of 1979) section 308¢]
MA o] gt

MxEx|AI=2 (SAA; Statement
Administrative Action)

S, 02—'_'

olYHE A ZA], 2002 F
S Seciton  2105(a)(1)(C)(

statement of administrative action)<
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67) E.g. United States-Peru Trade Promotion Agreement Implementation Act — Statement of

Administrative Action:

"this Statement represents an authoritative expression by the

Administration concerning its views regarding the interpretation and application of the
Agreement, both for purposes of U.S. international obligations and domestic law.”

140



sloRiRRoisEol ol 2uE £ U oldEA As

3. SO|FTA g&xd

30|
=

S=EM 0/

FUFTA 2A5Z16] o7 gl
FTAE 9A}27F A2y W3 o]g) Az}
2 ggsgrgs dorMee wdls o
602 o] Fol wad ogolrt wehA o
= 93] HEsHATL vk
o= =t dAE olds
2 dolE AlAeHA He=d, o d
e A =7 g &
© 2~3/del e wbE o owt

A

Iz 2do] |Al ddE @il
I8

o
OEL

T

2 1o ot
r2
o

I P = <

»

ol
o,

i 4 o
T e R “E
) A T ;—é
HT ob o iy
e e alo )

SN
]Il
o

-

flo

o 1o
o,
o
X0 o
o rot
2 o
=]
i
" o
= -
O_|_, é
it
Bu/e)

N
PO
o,
=
fire)
o
o
=
o
i,
lo
eode r

AA SHFTAT 93] 37 34 (congre-
ssional executive agreement) ©|t}. w
A oA B o] mEW e =
WAoo R xok wdd A9E 7
o a2y g4 1 AAE AY Hee

gatt= HolA SHFTAE

H| 27 ] g 2 ofol | = 93] 9] o] gy
2 &9 TuliAoE H8Ed. dAE
 dE R A e A A
7|l FEETa AzE ¢ glon
URYA olalR &2l AtglolA Hxo] &
HFTA olgHES Tl A7 s
gol F1d Aot A7IA fFosfof &
e, A7IAHA =l “AF 487
o] 7= ouE AgstA olfsfoF g
= Zolth, AH AL oJF= JAAA
oo WMAS 7hsh= Zlo] ofym,
74 ol Slof o3]et HA T
7

49 deolekn Azt
=, oldWEd] ¥gE FUFTAY
W Sqgate]l #AFAe] FVFTA

68) Korea-U.S. Free Trade Agreement, Article 24.5
“l. This Agreement shall enter into force 60 days after the date the Parties
exchange written notifications certifying that they have completed their
respective applicable legal requirements and procedures or on such other date

as the Parties may agree.”
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Implementing the Korea-U.S. Free Trade Agreement in the
United States

Abstract

In accordance with the Article 24.5 of the proposed Korea-U.S. Free Trade Agreement
(hereafter "the Agreement"), the Agreement will enter into force only after both parties
complete their respective applicable legal requirements and procedures. In this regard,
paralleled with bringing domestic laws into compliance with the Agreement, attention should
be given to monitor whether the United States correctly reflects its obligations into the
forthcoming implementing bill of the Agreement.

Two issues are dispositive. The first issue relates to the following questions: what the
legal status of the Agreement in the U.S. domestic legal system is, how the relationship
between the Agreement and U.S. domestic laws will be set up, and what the standard
provision about such a relationship, which can be found in any trade agreement of the
United States, means in the practical sense. Another issue deals with exactly what
procedures will be taken for implementing the Agreement. It could provide a useful tip to
effectively monitor the implementation status of the Agreement.

This study, focusing on those two questions, tries to introduce and analyze all relevant
legal instruments and jurisdictions in a comprehensive and organized way. In doing so, the
paper reaches the conclusion which can be summarized as follows:

The Agreement is a congressional-executive agreement, which can be regarded as a
legitimate alternative to a treaty in all cases. It is true that the Agreement is a
non-self-executing treaty, so the congressional implementation procedure is required for the
Agreement to be an effective instrument in domestic courts; however, the difference between
self-executing and non-self-executing is not substantial. With respect to the relationship
provision contained in implementing bills, the precise understanding will be that the
provision purports to limit judicial activism rather than to defy the legal status of the
Agreement as a supreme law of the land. It should be considered that the implementing
bill, which will contain all international obligations of the U.S. arising from the Agreement,
is a federal statute itself, and that the Agreement will affect, even indirectly, rulings of
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domestic courts as a supplemental instrument. More importantly, we should be wary not to
let the United States omit any applicable legal procedure in the implementing bill.

Keywords

Korea-U.S. Free Trade Agreement, Treaty, Congressional-executive agreement, Self-executing,
Trade Promotion Authority, Implementing bill, Statement of administrative action
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